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This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.
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STATE OF W SCONSI N : I N SUPREME COURT
In the Matter of Disciplinary Proceedi ngs FI LED
Agai nst DAVID V. PENN, Attorney at Law. JUNE 4, 1996
Marilyn L. G aves
Cerk of Suprenme Court
Madi son, W
ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

PER CURI AM VW review the recormendati on of the referee that
the license of David V. Penn to practice law in Wsconsin be
suspended for two years as discipline for the followng
pr of essi onal m sconduct. Wiile serving as Vilas county district
attorney from 1987 through 1992, Attorney Penn used marijuana and
cocaine, for which he was subsequently convicted, and acted as
district attorney in respect to referral and prosecution of nine
persons who had used an illegal drug with him or had personal
know edge of his illegal drug use. In late 1993 and early 1994,
Attorney Penn's use of narijuana and cocaine resulted in a deferred
prosecution arrangenent. On one occasion, Attorney Penn discussed

a pending crimnal matter with a defendant whose felony drug charge
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he was prosecuting out of the presence of the defendant's attorney
and without his consent.

W determne that the recommended two-year |icense suspension
is appropriate discipline to inpose for Attorney Penn's
pr of essi onal m sconduct. The seriousness of his crimnal conduct
inusing illegal drugs is exacerbated by the fact that it occurred
in the context of his official position as district attorney, a
position of public trust in the |Iegal systemto which the peopl e of
his county elected him H's repeated contravention of the crimnal
law, which was widely known in the community, caused significant
and unjustified danmage to the public's perception of the integrity
of | aw enforcenent personnel throughout the county.

Attorney Penn was admtted to practice law in Wsconsin in
1986 and practiced and served as district attorney in Eagle R ver.

He has not previously been the subject of a disciplinary
pr oceedi ng. He was suspended from nenbership in the State Bar in
Cctober, 1993 for failure to pay nenbership dues, and that
suspensi on conti nues. The referee in this proceeding, Attorney
Janet A. Jenkins, nade findings of fact pursuant to the stipulation
of the parties.

In January, 1993, on his guilty plea to five counts of
possession of marijuana containing THC and an Alford plea to one
count of cocaine possession, Attorney Penn was found guilty and
convicted of six msdeneanors. Sentence was w thheld and Attorney

Penn was placed on probation for three years, with six nmonths in
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the county jail with Huber privileges, and ordered to perform 200
hours of comunity service.

Wiile acting as district attorney, Attorney Penn was invol ved
in referral and prosecution in crimnal proceedings of nine persons
who previously had used an illegal drug with him or had persona
knowl edge of his illegal drug use. The referee concluded that
Attorney Penn thereby represented his client, the State, when that
representation m ght have been or was nmaterially limted by his own
interests, in violation of the conflict of interest rule, SCR
20:1.7(b).*

In February, 1990, while at a tavern, District Attorney Penn
encountered the defendant in a pending felony drug case and
di scussed the case out of the presence and wi thout the consent of
the defendant's attorney. The referee concluded that his doing so

violated SCR 20:4.2.°2

! SCR 20:1.7 provides, in pertinent part: Conflict of
interest: general rule

(b) A lawer shall not represent a client if the
representation of that client may be materially limted by the
| awyer's responsibilities to another client or to a third person
or by the lawer's own interests, unless:

(1) the |awer reasonably believes the representation wll
not be adversely affected; and

(2) the client consents in witing after consultation. Wen
representation of nmultiple clients in a single matter is
undertaken, the consultation shall include explanation of the
inplications of the common representation and the advantages and
ri sks invol ved.

2 SCR 20:4.2 provides: Conmunication with person represented
by counsel

In representing a client, a |awer shall not communi cate about
the subject of the representation with a party the | awer knows to

3



No. 95-0536-D
In February, 1994, after he had left office as district
attorney, Attorney Penn's blood and urine sanples taken follow ng a
traffic stop disclosed the presence of cocaine netabolite and
marijuana netabolite. He then was charged with having possessed
cocai ne and he entered into a deferred prosecution agreenent.

In respect to the drug possession conviction and the
subsequent charge resulting in the deferred prosecution agreenent,
the referee concluded that Attorney Penn commtted crimnal acts
reflecting adversely on his honesty, trustworthiness or fitness as
a lawer in other respects, in violation of SCR 20:8. 4(b).?3

As discipline for Attorney Penn's professional m sconduct, the
referee recommended a two-year |icense suspension. The referee
took into account the aggravating factor of Attorney Penn's
position of chief |aw enforcenent official in the county and the
fact that his use of illegal drugs frequently occurred in the
conpany of persons subject to prosecution by his office for non-
drug crimnal offenses. The referee also acknow edged as
mtigating circunstances Attorney Penn's voluntarily having ceased
practicing law in 1992 and his acceptance of responsibility for his
(..continued)
be represented by another lawer in the matter, unless the |awer
has the consent of the other lawer or is authorized by law to do

SO.

8 SCR 20:8.4 provides, in pertinent part: M sconduct
It is professional msconduct for a | awer to:

(bj " commit a crinminal act that reflects adversely on the
| awyer's honesty, trustworthiness or fitness as a |lawer in other
respects;
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m sconduct and genuine renorse for it.

W adopt the referee's findings of fact and concl usi ons of |aw
concerning Attorney Penn's professional m sconduct and determ ne
that the recommended two-year |icense suspension is appropriate
discipline to inpose for it. W enphasize that in order to have
his license to practice law reinstated, Attorney Penn will have to
establish, anmong other things, that his conduct since the license
suspensi on has been exenplary and above reproach, that he has a
proper understanding of and attitude toward the standards i nposed
on lawers and that he will act in conformty wth those standards,
and that he safely can be reconmended to the | egal profession, the
courts and the public as a person fit to be consulted by others and
to represent them and otherwise act in matters of trust and
confidence. SCR 22.28(4).

IT IS ORDERED that the |icense of Attorney David V. Penn to
practice law in Wsconsin is suspended for a period of two years,
commenci ng the date of this order.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order David V. Penn pay to the Board of Attorneys Professional
Responsibility the costs of this proceeding, provided that if the
costs are not paid within the tinme specified and absent a show ng
to this court of his inability to pay the costs within that tine,
the license of David V. Penn to practice law in Wsconsin shall
remai n suspended until further order of the court.

IT IS FURTHER ORDERED that David V. Penn conply with the



No. 95-0536-D
provisions of SCR 22.26 concerning the duties of a person whose

license to practice law in Wsconsin has been suspended.
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